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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

June Wsni ewski, Conplainant v. Douglas County School D strict,
Respondent; 8 U.S.C. Section 1324b Proceedi ng; Case No. 88200037.

FI NAL DECI SI ON AND ORDER ON MOTI ON FOR SUMVARY DECI SI ON
MARVIN H MORSE, Adninistrative Law Judge
Appear ances: JUNE W SNI EWBKI, Conpl ai nant .
STEVEN D. MCMORRI' S, Esq., for the Respondent.

This Final Decision and Order issues in response to the Septenber
19, 1988 Mdtion for Summary Decision, wth supporting Affidavit and
Points and Authorities tendered by Douglas County School District
(respondent). Conpl ai nant tendered a pleading dated Septenber 21, 1988,
and denomi nated "~ Request For Hearing,'' presumably in response and
opposition to the respondent's Septenber 19th notion. Respondent in turn
tendered a Septenber 26, 1988 response to the conplainant's ~~ Request For
Hearing,'' with supporting affidavit.

Paragraph 2 of the Septenber 8, 1988 Prehearing Conference Report
and Order confirmng the Septenber 7 tel ephonic conference anong counsel
and the judge instructed the parties to advise ne jointly or one of
behalf of both by a witing to be nmailed not |ater than Septenber 23,
1988, of progress, if any, in effecting an agreed disposition. The
exchange of pleadings referred to above overtakes that instruction;
clearly there is no agreed disposition, although it appears from those
pl eadings that respondent 1is <conditionally prepared to reinstate
conpl ai nant on its substitute teacher list and that she is conditionally
prepared to abandon the reinstatenent portion of her clains here.

This proceeding was initiated by a letter/conplaint dated April 10,
1988, followed by a nore formal conplaint dated April 30, 1988,

153



1 OCAHO 29

which is treated as the conplaint of April 10 anended as of April 30,
1988. Respondent's answer filed August 25, 1988 was deened to be tinely
in accordance with the judge's instructions in the August 8, 1988 Initial
Preheari ng Order.

Conpl ai nant's all egation of discrimnation against respondent arises
out of an enploynent relationship in which she worked as a substitute
teacher for respondent at various schools within the respondent schoo
district. Conplainant clains to have been hired by the respondent at the
end of Decenber 1985 or the beginning of January 1986.

Conmplainant <clains that respondent purposefully discrimnated
against her by terminating her from its enploy because she could not
produce the citizenship docunentation which respondent required be
presented to it by Mirch 27, 1987. Respondent, anong the affirmative
def enses acconpanying its answer, asserts that the conplainant was not
term nated from her position as a substitute teacher but rather would
have been eligible to be called by respondent for substitute teaching
“Tat anytine since March 27, 1987, . . . if she showed Respondent
enpl oynent aut horization.'

Di scussi on

The I nmmigration Reform and Control Act of 1986 (IRCA) enacted a
prohibition against unfair immgration related enploynent practices at
section 102 by anending the Immigration and Nationality Act of 1952 (INA
section 274B). Section 274B, codified at 8 U S. C. 1324b, provides that
it is an ~“unfair inmigration-related enploynent practice'’ to
di scrimnate agai nst any individual other than an unauthorized alien with
respect to hiring, recruitnent, referral for a fee, or discharge from
enpl oynment because of that individual's national origin or citizenship
status. . . .'' Section 274B protection from citizenship status
discrimnation extends to an individual who qualifies as a citizen or
intending citizen as defined by 8 U S.C. 1324b(a)(3).

Congress authorized the establishnent of a new venue out of concern
that the enployer sanctions program m ght lead to enploynent
di scrimnation against those who are "~ “foreign looking'' or "~“foreign
soundi ng'' and those who, even though not citizens, are legally in the
United States. Title 8 U S.C. section 1324b contenpl ates that individuals
who believe that they have been discrimnated against on the basis of
national origin or citizenship may bring charges before a newy
established Ofice of Special Counsel for Immgration Related Unfair
Enpl oynent Practices (O fice of Special Counsel or OSC). OSC, in turn,
is authorized to file conplaints before adninistrative |aw judges who are
speci al | y desi gnat -
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ed by the Attorney General as having had special training "~ “respecting
enpl oynent discrimnation.'' 8 U S.C. 1324b(e)(2).

The statute also explicitly anticipates the potential for private
actions. If the Special Counsel, after receiving a charge respecting an
unfair inmmgration-related enploynent practice which alleges know ng and
intentional discrimnatory activity or a pattern or practice of
discrimnatory activity, has not within 120 days foll owi ng recei pt of the
charge, filed a conplaint before an administrative | aw judge with respect
to such charge, the person naking the charge may file a conplaint
directly before such a judge. 8 U S.C. 1324b(d)(2).

Conpl ai nant charges respondent wth knowing and intentional
discrimnation against her on the basis of her citizenship status in
violation of 8 U S C 1324b. OSC by letter dated February 11, 1988,
notified Ms. Wsniewski, the charging party, that it would not file a
conpl ai nt on her behalf but advised her of the right to file a conpl ai nt
directly with the Ofice of the Chief Administrative Hearing Oficer
(OCAHO) within 90 days. Consistent with 8 U S C  1324b(d)(2), the
conplainant filed a conplaint dated April 10, 1988. | was assigned the
case on June 10, 1988.

The initial inquiry is whether OCAHO established to adm nister the
provi sions for hearings under | RCA before administrative | aw judges, has
jurisdiction over the instant proceeding. Title 8 US. C section
1324b(a)(2) (A) explicitly exenpts enployers of three or fewer enpl oyees
fromliability under | RCA. Jurisdiction of OCAHO over conplaints alleging
citizenship status discrimnation, therefore, extends only to persons or
other entities who enploy nore than three enpl oyees.

By contrast, 8 U S.C. 1324b(a)(2)(B) excludes from | RCA coverage
conpl ai nts of discrimnation based on an individual's national origin if
the discrimnation with respect to that enployer and that individual is
covered under Title VII of the Gvil Rights Act of 1964, i.e., 42 U S. C
2000e et seq.. which confers national origin discrimnation jurisdiction
on the Equal Enploynent Opportunity Commi ssion. Under Title VII, an
enployer is defined to include "~“a person engaged in an industry
affecting commerce who has fifteen or nore enpl oyees for each working day
in each of twenty or nore calendar weeks in the current or preceding
calendar year. . . .''" 42 U S.C. 2000e(b). Since |IRCA does not contain
the 20 cal endar week durational minimumrule, the Departnent does not use
that yardstick in counting enployees for purposes of deternining coverage
by section 102, although it does use the 20 cal endar week requirenent to
deternmine whether the prohibition against duality of national origin
clains applies. Preanble, Final Rule promrulgating
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28 CF.R Part 44, 52 Fed. Reg. 37402, Cct. 6, 1987; see particularly 28
C.F.R 44.200(b)(1)(ii).

Jurisdiction of OCAHO over clains of national origin discrimnation
in violation of 8 U S.C. 1324b(a)(2)(B) is necessarily limted to clains
agai nst enployers enploying between four and 14 enployees. Since
respondent is an enployer of approximtely 350 enployees, OCAHO woul d
have no jurisdiction under IRCA based on a claim of national origin
jurisdiction. See Affidavit in support of notion for summary decision
dated Septenber 19, 1988, at para. 10; see also Prehearing Conference
Report and Order, Septenber 8, 1988, at para. 6.

Conpl ai nant' s pl eadi ngs, however, assert that her claim sounds in
di scrimnation based on citizenship status, although she recites a charge
of discrinmination based on national origin: ~°I amPolish and speak with
an accent, although I was born and raised in the United States.'' See M.
Wsniewski's letter to OSC dated August 12, 1987, filed as an attachnent
to the April 30, 1988 anmendnent to the letter/conplaint of April 10,
1988.

Conplainant's April 10, 1988 letter/conplaint fairly explicitly
limts her claim to one of citizenship: "I would like to file a
conpl ai nt agai nst Dougl as County School System for discrimnating agai nst
nme regarding ny citizenship status.'' Sinmilarly, paragraph 6 of the Apri
30 submission alleges that “~“[o]n or about March 27, 1987, Dougl as County
School District knowingly and intentionally fired June Wsni ewski because
of her citizenship status in violation of 8 U S C 1324b.'' Since
conplainant's April 30 anendnent concedes in terns that she is a United
States citizen, her reference to being Polish can only refer to nationa
origin status for the purpose of IRCA jurisdiction. However, neither the
April 10 conplaint nor its April 30 anmendnent is understood to claim
national origin discrimnation; to do so woul d exceed OCAHO j uri sdiction

In ny judgnent, OCAHO has jurisdiction over conplainant's claimas
one of citizenship discrimnation. The question to be resolved is whether
she has raised any credible discrimnation issue arising out of
citizenship status.

Consideration of the Mdtion for Summary Decision requires analysis
of analogous Title VII case law. In the | eading case of MDonnell Dougl as
Corp. v. Geen, 411 U S 792 (1973), the Suprene Court set forth the
order and allocation of proof in a disparate treatnent case to eval uate
whet her the plaintiff was subjected to differential treatnent on the
basis of his protected status. The Court set forth the allocation of
proof for establishing whether or not a discrinmnatory notive exists: (1)
the plaintiff nust establish a prinma facie case, (2) the defendant nust
offer a legitimte, nondiscrimnatory reason for its actions, and (3) the
plaintiff nmust establish t hat this supposedl y | egitimate,
nondi scri m natory

156



1 OCAHO 29

reason was a pretext to mask an illegal notive. Although the burden of
proof remains at all tines with the plaintiff, if a prinma facie case is
established, the burden of persuasion shifts to the defendant to
articulate a legitimte, nondiscrimnatory reason for its actions. Then
if the defendant is successful in neeting its burden of persuasion, the
plaintiff nust denonstrate that the reason given by the defendant was in
fact pretextual.

In MDonnell Douglas the conplainant had the initial burden of
establishing a prima facie case of racial discrimnation by showing ~ (i)
that he belongs to a racial mnority; (ii) that he applied and was
qualified for a job for which the enployer was seeking applicants; (iii)
that, despite his qualifications, he was rejected and (iv) that, after
his rejection, the position renmni ned open and the enpl oyer continued to
seek applicants from persons of conplainant's qualifications.'' 411 U S.
at 802.

Al t hough McDonnel|l Douglas was a refusal to hire case, the order and
al l ocation of proof are equally applicable in an action such as this one
alleging discrimnatory discharge. Adapting the four-prong test of
McDonnell Douglas to the instant action, the conplainant, in order to
establish a prinma facie case of discrininatory discharge in violation of
| RCA, nmust show (i) that she was a nenber of the group of individuals
protected by IRCA, (ii) that she was discharged, and (iii) disparate
treatnent from which the court may infer a causal connection between her
protected status and the di scharge.

In the instant action, the conplainant has identified herself as
anong the individuals protected by | RCA. Paragraph 2 of the conplaint as
anmended April 30th explicitly describes conplainant's status as "~ "a
citizen of the United States of Anmerica, as defined by 8 U S C
1324b(a)(3).'" She clains to have been fired by the respondent on or
about March 27, 1987. Conplainant, however, is unable to denobnstrate
di sparate treatnent from which | can infer a causal connection between
her United States citizenship and her supposed discharge. Al though a
scenario nmay be inmagined in which an enployer intentionally prefers to
hire or retain non-United States citizens over United States citizens,
t here has been no suggestion of such fact here. |Indeed conplainant, in
her April 30th conplaint, acknowl edges that “~“sinilarly situated
individuals of a different and the sane citizenship status were not
fired'' (enphasis added).

Even assumi ng arguendo that the conplainant can establish a prim
facie case of citizenship status discrimnation, the respondent schoo
district has articulated a legitinmate, nondiscrimninatory
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reason for the action that it took with regard to the conplainant. Wile
denying that the conplainant was ever ternminated from her position as a
substitute teacher, respondent has acknow edged that it was unable to use
conplainant as a substitute teacher after WMarch 27, 1987, due to
conplainant's failure to produce the requisite docunentation show ng
enpl oynent authorization. Respondent naintains that docunentation was
required under IRCA as there was a break in conplainant's earlier
enpl oynent so as to designate her status as a new hire after Novenber 6,
1987.

In addition, respondent clains that its self-inposed deadline of
March 27, 1987, as the end of its grace period for conpliance with the
verification requirenents of IRCA, was justified to allow it “"to begin
the wverification effort before the process becane “logistically
burdensone' . . .'' Although in ny view the respondent's deadline of
March 27, 1987, was both antici patory and unnecessary, inposition of that
deadl i ne and consequential conduct for failure of an enployee to conply
does not justify a finding of discrinmination. The deadline was inposed
as part of a policy evenhandedly applied and enforced with regard to al
of respondent's enployees who were subjected to the verification
requirenents of IRCA without regard to their citizenship or national
origin status.

The burden accordingly, shifts back to the conplainant to
denonstrate that the reason articul ated by respondent is nerely a pretext

for intentional discrimnation. Conplainant's ~ Request For Hearing'

dated Septenber 21, 1988, fails to suggest proof that respondent's
articulated reasons are in the least pretextual. Rather, conplainant
focuses on issues which she concedes “~"may not fall wthin the
jurisdiction of this court. . . .'' The ""Request'' clearly falls short

of the requirenent that a response to a notion for sunmmary decision
““nmust set forth specific facts showing that there is a genuine issue of

fact for the hearing.'' 28 CF.R 68.36(b). Conplainant at several
i nstances also adnits that she no |onger seeks reinstatenent but rather
“"will be requesting dropping of the termination charges.'' ("~ Request
For Hearing,'' Paras. 6, 7, 8.)

Fi ndi ngs of Fact and Concl usi ons of Law:

Based on the foregoing, considering the pleadings filed, conplainant
has failed to nmake a prinma facie showing of discrimnation based on her
Citizenship status. As previously discussed, | am without jurisdiction
to entertain a claim if any of national origin discrimnation arising
out of the instant facts. Here there is no senblance of a clai msounding
in citizenship discrimnation. Rather, the only discrimnation hinted at
on this record is conplainant's contention at the outset. See as attached
to April 30 anendnent,
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conplainant's letter to OSC dated August 12, 1987, characterizing
respondent's actions as having discrimnated agai nst her because “~“| am
Polish and speak with an accent, although | was born and raised in the
United States.'

VWhatever redress may be available to June Wsniewski for her
gri evances against the Douglas County School District, they are not
within the anbit of this forumis jurisdiction over citizenship
di scrimnation because they do not in any conceivable way turn upon her
status as a citizen of the United States. Having failed utterly to
suggest a scintilla of evidence in support of citizenship discrimnation
claim conplainant is unable to sustain the burden of proof that any
di scrimnation arose out of her citizenship status. Accordingly, | find
and conclude that there is no genuine issue of any material fact.

I have not over |l ooked that conpl ai nant is unrepresented,
participating pro se. In that light, | have gone to great |engths
t hroughout this proceeding to explain in detail our practices and

procedures. For exanple, during the Septenber 7 prehearing conference
| repeated statenents by counsel for the respondent when conplai nant
asserted that she was unable to hear himfully. | do not understand that
t he suggestion in conplainant's Septenber 21 Request of her inability to
have heard the entire conversation is inconsistent with ny certain
recoll ection that she participated fully in dialogue with ne. Mreover,
the parties and the judge, recognizing that the three-way phone
connection was |ess than perfect, nevertheless went forward with the
under st andi ng that the judge woul d--and did--repeat one to the other any
st atenents exchanged between the bench and the other of the parties on
the line. There was no inpedinent to direct dial ogue between the judge
and each of the parties, but only an apparent difficulty in clarity of
communi cati on between the parties thensel ves.

Di sposition of a conplaint on notion for summary decision
authorized by 28 CF.R 68.36, is not a result causally reached. M ndfu
of the relative strengths of the parties and of conplainant's
unrepresented status, | cannot, however, deny the notion unless satisfied
that there is a genuine issue of fact for hearing. | amnot so satisfied.
There is sinply no issue of fact as to any conduct by the respondent
which inplicates the citizenship status of conplainant. It follows that
respondent is entitled to judgnment as a matter of law, 28 C.F. R 68. 36

Upon the basis of the whole record, consisting of all the pl eadings

filed by both parties, | am unable to conclude that a state of facts
could be denopbnstrated by this conplainant sufficient to satis-
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fy the preponderance of the evidence standard required by 8 U S C
1324b(g) (2) (A) .

Respondent is a "~ “prevailing party'' within the neaning of 8 U S.C
1324b(h). Subsection (h) confers discretionary jurisdiction on the
admnistrative law judge to “~“allow a prevailing party, other than the
United States, a reasonable attorney's fee, if the losing party's
argunent is wthout reasonable foundation in |aw and fact.'

The di scussion above, explaining the result reached on the nerits

of this proceeding, i.e.. disposing of it entirely on respondent's notion
for summary decision, reflects ny conclusion that conplainant's
“Targunment is wthout reasonable foundation in law and fact.''
Nevertheless, | deny the respondent's nmotion for attorney's fees,

rejecting the claim at this early juncture in the admnistration of
section 102.

This is but the second disposition on the nerits of an |RCA
di scrimnation case before an adnministrative law judge, and the first
involving a pro se conplainant. The statute nmkes no distinction in
exposure to liability by the losing party for the prevailing party's
attorney's fees on the basis of whether or not the losing party is the
conpl ai nant. Nor does the statute turn on the relative bargai ni ng power
of the parties. Nonetheless, the statutory grant of discretion to the
judge invites consideration of those and other distinctions. To ny m nd,
an inportant consideration is that at this juncture potential
conpl ai nants may not have been nmade adequately aware of exposure to such
liability. It might be helpful in this context for the Special Counsel
upon informng charging parties of their opportunity to initiate private
actions where the Special Counsel declines to file a conplaint, to
caution that there is such potential liability. O course, there is a
need for sensitivity to the balance between advising potential
conpl ainants of that exposure and frightening them off from prosecuting
credible clains of discrimnation in violation of |RCA

The notice of hearing dated June 10, 1988, schedul ed an evidentiary
hearing to begin Cctober 25, 1988, in Reno, Nevada. In view of the
di sposition of this proceeding by this Final Decision and Order on Mtion
for Summary Decision, that hearing is cancell ed.

The respondent's Mtion for Sunmary Decision is granted. Al notions
and all requests not previously disposed of are deni ed.

Pursuant to 8 U.S.C. 1324b(g)(1), this Final Decision and Order is
the final administrative order in this proceeding and " “shall be fina
unl ess appealed'' within 60 days to a United States court of appeals in
accordance with 8 U . S.C. 1324b(i).
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SO CORDERED AND ADJUDGED.
Dated this 17th day of Cctober, 1988.

MARVI N H. MORSE
Adm ni strative Law Judge
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